Case Study for Unfair Dismissal and Performance

HR/IR is a Human Resources business in Wollongong. We are legally trained and focus on
workplace/employment problems solving and Human Resources issues. We help managers

with performance management and unfair dismissal claims.

Within this book, a case study will be discussed which takes you through each step of the

dismissal process, including pitfalls, tips and tricks.

The Case of Wollongong Motor Sales v Bloggs
Mr Bloggs is a salesman for a local car dealership. He is 60 years old and been with
the company for a period of 10 years. The dealership has been happy with Bloggs’
performance over the first 9 years of his employment, but in the past year began

questioning his performance.

A year ago, Bloggs’ performance was placed on a Performance Improvement Plan
which listed three key areas for improvement:

- Sell 2 cars per week

- Spend less than one hour with each customer

- Ensure that he only fix 20% of cars under warranty

In the KPI meeting, Bloggs was told that if his performance did not improve, his
employment may be at risk. The KPIs were also only spoken to Bloggs, and he did not

receive a document that set out all the information

After this performance plan was implemented, Bloggs had a monthly meeting with his
supervisor for a period of 12 months in a row. After the twelve months were up, he
was given a written warning about his performance, as his performance did increase

slightly in the areas listed; they did not reach the targets for which he was aiming.

Wollongong Motor Sales decided that enough was enough and that Bloggs should be
given a show cause letter, in which he should explain his consistently poor



performance. Subsequently, Wollongong Motor Sales were not convinced by
Bloggs’ reasoning and thought that his poor attitude was unacceptable and was

dismissed.

Bloggs took this case to the Fair Work Commission and was found to have been
unfairly dismissed, despite the company giving him warnings, a specific performance

improvement plan, a show cause letter and months to allow improvement.

What went wrong?
Unfair KPI’s
A KPI is a key performance indicator. This is the metric you use to judge your employee’s
performance, in the above example, they are the three points in the PIP. The KPIs above,
whilst being specific, were found to be unfair in a recent case. The KPIs indicate that if they
are not met, Bloggs would be guilty of certain performance fails or conduct, and is therefore

required to prove his innocence. This was found to be unacceptable.

A KPI such as ensuring only a certain number of vehicles are fixed under warranty implies
that the employee would be purposefully ignoring relevant warranty conditions. An employee
cannot affect if a car is under warranty or not under warranty. Such a KPI is not reliant on the
performance of an employee but relies either on the number of cars that are validly under

warranty or assumes that the employee is not properly checking warranty status.

Whilst there is not official correct or incorrect way to manage KPIs, the Fair Work
Ombudsman is clear on a couple of necessities. First, your employee should understand what
performance you expect. Second, your employee should know that you have a problem with
their performance from a meeting. Third, the meeting should be a two-way street, and you
should both agree on a solution. Fourth, you should ensure that the employee receives any
required additional training. Fifth, you should have a review process in place after

implementing a plan.

Better KPI’s would be based off of things which the employee can control. One good example
of such a KPI would be the employee’s average follow-up rate. The employee is in full

control over whether or not they follow up a potential sale. A different KPI could be based on



customers’ ratings. A customer rating can be controlled by the employee as they can

improve their customer service skills.

Denied Procedural Fairness
In the above example, when making the final decision to sack Mr Bloggs it is clear that
Wollongong Motors decided that the poor attitude of Bloggs was a factor in sacking him.
When sacking an employee, all factors must be given to the employee who may be sacked.

This is a key element of procedural fairness.

The employee was only given the relevant KPIs and his poor performance in completing
them. By taking poor attitude into account in the final decision, after the show cause letter

was issued, Bloggs was manifestly denied procedural fairness.

Unfair Documentation
When attempting to dismiss an employee, you must be absolutely clear of your performance
expectations and how those expectations can be reached. Despite having an initial meeting
that explained the KKPIs having subsequent monthly meetings and having a written warning,

the documentation given to Bloggs would not be enough to ensure a fair dismissal.

It is important to have one document which covers all bases of the chosen KPIs This
document should include an explanation of each KPI, how the KPI has been decided, the
definitions of each KPI, how they will be assessed, the variables which will be accepted as

impacting upon KPI’s and how such variables will be delt with ultimately.

What could have Wollongong Motor Sales done differently?
It is important to remember that when talking about unfair dismissal, you are looking to the
harshness, unjustness and unreasonableness of the decision to give an employee the sack. This

decision is based on the entire situation, so be careful in all areas of the dismissal process.

First, the business should have had a workplace engagement policy in place. Such a policy,
whilst not being contractual, binds the employee to what the policy says. The policy would

detail areas of required performance, from role-specific duties to general interactions with



other staff members. This step should have been in place from the beginning, not just
when the employee began to underperform.

Second, the KPIs should have been focused on this policy. This would allow the business to
set KPIs on both the employee’s poor attitude from the beginning but would allow work-

related KPIs as well.

Third, the KPIs surrounding work should have been different. All of the KPIs are based on
things that are generally out of the employee’s control. The KPI about warranties is especially
worrisome as there is nothing an employee can do about warranties. The KPIs should be

specific but within the control of the employee.

Lastly, the final decision should have been made by a third party. This does not mean that
someone outside of the business should have made the final decision, but, if possible,
someone that is more senior than the manager dealing with the process up until this point. If
this isn’t possible, it should be someone on the same level. If this is not possible, the Fair

Work Commission would allow the manager themselves to make this final decision.

This may seem like a cumbersome process, especially when a business can jump through so
many hoops can still be found to have unfairly dismissed the employee. It is a cumbersome
process, but if the correct policies had been set up from the beginning of the process, it is

unlikely that the rest of the process would have failed.

Such policies can be tough to create, so if you are looking for new, professional workplace
policies, contact John at HR/IR Solutions for a set of new policies or simply a workplace

engagement policy.
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